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Appendix A(9)

SUSJECTTO RULE Or: EVIDENCE 408

. CONFJDE!iTIAL BILLING SETTLEMENT AGREEMENT

This Confidential Billing Settlement Agreement ("Agreement-), dated April ?'6-:

2000, is betw,ssn U S WEST Communications, Inc. (OIl) S Vv:EST'.)'and McLeodUSA.

Inc. ("McleodUSA"). who hereby enter into this Confidential BitlingSsttlemer).t

Agreement with regard to, the follf)w1ng: -

RECITALS

1. U S WEST is an incumbent local excha~ge provjde~ operating in tr,e

'. ,

sl<.Jtes of Arizon~. Colorado, Idaho, Iowa, Minnesota, Monfana, Nebraska, New Mexico,

North Dakofa, Oregon, South Dal<o1cL Utah, Washing1on, and Wyoming.

2. McLeodUSA is a competitive local exchange provider 'that, will- soon

opsiate in all fourteen states of U S WEST's operating region.

3. Whereas ',both U S .WESTand ,'MCL~'OdUSA:'hacve .entered into '

,.~ ..~" .,' ':'; - 'j~~?J:;j;:.:~< ,':,~·..-)~:~,:.:".~:ja~t:~~~a;i~~~~ti<~ .. ,:, .:~~~~;::
inten:onnection agreerrieiits ·pUfst.lant ,to~..the Jeaeral !f'~lecommunications}Act ';-of .!J 995 ~'::;~~'

,: :;~=,.:' , , "'-:~?~C';C~t~,',:, '~;~t':;F:~~':~~::::':5~¥~~~t~~c~~~~~; _~t~;c,;:-<" .'~~~~~~;:' '
(-Acn, under Seclion '251 and 252, of thatA~,'andt!lo~~/_~~~~r:'Q~f.ltS-have~b~~rn;~':

• ::':.' ~." '=":-": - .•'. ." .

c-.artain states. as welT as various state and federal tariffs. .'

.
4. McleodUSA has intervened in the U S YVEST/QWEST merger

proceedings tl'lCit have been or are being conducted by saveral stat~s within U S

\fIEST's 14-stat'3 region. including Arizona, Minnesota, Montana. Utah, Washington and

Wyoming.

5. Disputes between the parties have arisen in a number 'of' states' under--- ._ .. ---
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both the interconnection agreements and tariffs regarding a number of billing Issues,

including nanbloc1~ed Centrex service, ~ubscrib:=r list in~ormation charges. reciprocal

compensation and interim pricing.

a. Nonblod::ed Centrex Service: Subject to McLeodUSA's withdrawal from the

disDutes, claims and controversies between ·the parties, as or the. date of .this.. . . -' . "

1. In consideration for McLeod~SA'swithdrawal from the mergerdockets·, ~pd

','

"

CONFIDENTIAL BILLING SETiLEMENT AGREEMENT

those matiers.

McleodUSA.

2. Effective ~pon merger clos~re~nd su~ject to the ~dd!tiQn'~1 terms d~scribed

beslow, U S WESTwill·pay McLeadUSA $25.5 million to resolve ~iscellaneous billing

disputes. The fmm of payment wi![ consist of a cash payment to McLeodUSA, 'payable

within five (5)bu siness days folloWing merger closure;

Agreement that relate to the matters addressed herein and release all Ctaims related to. .

6. In an attempt to finally- resolve those issues in dispute, including

McLeodUSA's oppos~ion to the rrie~g~r, and avoid deiay and costly litig~tion, the

p~rties voluntarily enter into this .Confidential Billing Settlement Agreeml;!nt to resolve all

within fIVe (5) bU5,ines,s.days after McLeodUS,a. has with,drawnifs.opposilionto the

me~ger in 'all states and dismissed its pendinl{FCC po'~~lalritr~i-r8iri§~~~b~·cnber·IiSt. i;:" .:. .

. ;·~::·:;j~~~\!~f~~:~~:0"~· -~. ·:·~Y:,··~?~.':·.~~ .. _....·~:;,~~~~ti~~~i)~:r~ .:~f.£~:}:1;~·~,?:;5~~~£K./···
inforrnatlon'cnarces, U S WES I WIll pay McLeooUSA $4.2 m1Jhon:to .resolve-the~:::.:-.i:::~.;'~:S;=~:~,:::;:

nO~b;::~~~ '~~~~re~ ~eMce 'and SUbSCrib~rl~:~~~~:~~i~~~~~~~~:T~:~l~:~~i1:~~;~::-~··"
payment will consist of bill credit's (if payment has not been made) or cash payments t.o
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merger docKets and dismissal of its FCC complaInt, McLeodUSA and U S WEST agree
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th21 upon payment to McLcodUSA of the $4.2 million des::iibed in paragraph 1. all

dispuled Centrex related charges Incurred through March 31, 2000 have been fully

resolved and aU claims for such charges are released. Effective immediately, for
.'
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- .
Centrex service charges incurred on a going-for."v'ard basis, the parti~s wTII continue to

ne£J0tiats, in good faith. a business-fe-business resolution.

- -
b. ~ubsCiiber List Information Charges: Subject to McLeodUSA's withdrswal

from the merger dockets and dismissal of its FCC complaint, US WEST and

McLeodUSA agree that upon payment to McLeodUSA of the $4~2 miJiion described in "
....

rJaiagraph 1, all disputed amounts incurred through March 31, 2000 have been fully
:-

resolved and all claims for such charges are released. McLeodUSA agrees to

--
immediately dIsmiss ifs pending FCC complaint regarding subscriber list inforrnation-~_

ch:~rges. Effective Immediately, on a going-forNard basts. Mcle~yS~ will pay the

$.04 (per I1~t!~gfc)~in!ti~J load) _~h:Ci .S~06JperIis~t~g16r~P~.~t~ff~t"eitf~('~~pscribetlist-·--·
". _: -.:'.. -'2·~:j:t7~"{:~?~?~::Z·~~·~j%~h:;;:~Y::::::::-\': ~~-~·:.~Y~i~);::~_:-~~.~i{~~~iit: ..?··;t> -- .::::3ztfl:.:.

information orsuch·6thcr)in·al_ra!~.§~s"ni-aY be"est~~lis~~dby-any~?;~t.:g,~c,.~et-.,.~~'$?'- "
. . -, .. ,:-{.":-:: ' ..

pmceedings or rates the parties may negotiate, in good faith. on a bu~tk~~s-to-buSiness

biJsts. 8at:' parties reserve the right to participate fully in future rate determination

proceedings.
.'- .

c. CO~Eeilsation for Traffic Exchan~: Upon' paymentto McLeodUS.A.- of the

$4.2 miJiion described in paragraph 1, in all existing and future states, for the per.i0dof

Murch 1, 2000 through December 31,2002, lhe parties agree to immediately amend

their existing interconnection agreements to change the reciprocal compensation terms

.' .:- from a usage-based system to a Rbi!! and keep· arrange!T1ent for local and inteme~-

"
reiated traffic. and 10 incorporate such a bnl and keep arrangement into any future
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intel'conneclion ag:'eements In any Dr U S WESTs fourteen states. SubjQct to merge,

closure, both 'PartiE~s agree not to bill usageto one another in any existing or future

state between March 1, 2000 and the date of merger closure. However, in the even1

that the merger between U S WEST and QWEST does riot close, U S WEST will

retroactively bnJ McLeodUSA for the true-up for reciprocal compensation for. usage

through February 29,2000 at theapprop~~t~sta~e commission-approved mtes. Both

parties may bill each other retroactively for the usage not billed betWeen March 1,2000

and the dato on which it is officially 'announced that the me,rger wHl not close, based on.· .. .

~ppropriata state commission-approved'rates or the currently existing interconnection
.'

agreement(s). U S WEST and McLeodUSA agree to pay the undisputed portioi'! of
.-

such rotr·:)active usag's billing at the appropriate state commission':':3;Jproved rates w~in

fivo (5) business days of receiving each other's invoices for the same. In at;ldition, if the

m~,rger 90~S not ~16k~-; the parJ~s will iljirB~ai~~tciJy .~fn'~~~d..~t,~}r~~isting ,inte,~c6n!.1ection ..:'(},;?';': ,.
8~rl~~~~~~~~~it:: .. .. .",,,,\~:,,c:-,,,,-,,",;~,, ..·-f ..... , ?~~ . - ;'~'

d. Interim Prlcing: SUbject to merger closure and in con~ideratiDn for the bill

and keep arrangEment agreed upon above, U S \NEST and McLeodUSA agree that all

interim rates, exc-3pt reciprocal compensation rates, will be- treated as final and any final

commission orders entered in any of the 14 states in U S WESTs territory throogh-April

30,2000, and on a going-for\vard basIs through December 31, 2002. (except as such

orders may relat€< to reciprocal compensation rates for the period between March 1.

2000 and December 31, 2002-reciprocal compensation is addressed in paragraph Z.c.

Q~ ~!~ agrecmen~) will be appli~~ prospectively to McLeodUSA, and not retroactively.

In addition, U S WEST agrees that this settlen:ent term will apply throughout the terms
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of the parties' existing intercon:1ection agreements. Thus, both Parties agree not to bill

each other for any true-ups associated with final commission orders that affect interim

pricas and· release claims for such true-ups.

e. Centre~( Service Agreements: Fo~ ¥cL~odUSArsnve-year ~entiex SetYice

.j
I·

Agreements that expire before December 31, 2002, the Parties·agree 10 extend the

terms and piicing of those agreements UnblD~ce·ri1~.er·31,2002.

3. Forva!uable considenation mentioned·~tiove,:the receipt ~rid suffiCienc::y of

which are hereby ac:kn6wledged I McLeodUSA.and U S WEST do hereby re.!ease and ,.

. ,

Qll0439
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5. McleodUSA hereby CQVen3nts and warrants that it has not assigned or

4. The terms and conditions contained in this Confidential Billing Settlement

been asserted or could be asserted in any way relating to' or arising out of the blUing

disputesfmc::itters addressed her2in.

fIXed or contingent, known or unknown,· past and present asserted or that cOuld have

r:presentatives, e-mployees of affiliates, employees of parents. employees of -

.'

:

for~vcr disc:harae the other and the other's associates, owners, stockholders,- .

predecessors, successors. agents, dir:dors, officers, partners, employees,

damages, losses, costs, claims for res-utution, and expenses, ofa.ny nature whats~ever,

subsidiaiies, affiliates, parents, s~bsld~a.iies, insurance cariie~s, ~p'nding c'?J:T1panies

.c:'':':'- <~::~:.;:-~~.~:;.~.~;. ,.-,:, "i·~;·;;~\~·s:'t-·:il;~;:;:;Y';~~~G;::~i:;:;;{;;·)~~ ·;_~~j:t'~:&i·.~?:·:2.,· ._.' .
~~iL~J~9m~J:~!-~P.h:t~QY ~Dgp'l~tnanb.!;to! aEY9~;;.~cti0l1~(~ses 9J:cause~ .Qf~gu:)~1 :,.c"~ .::.h<~·. '...

:·~>i::{E}i~"??~t.f~~IEiJa?H~:~:~~ .~~~~~~~~, .·:r.~;~¥~~~~ti:·~~:-"r-···
in'la~',:under :sl~tUte; 'pr in· eqliiD'..~uitS,Ta.p~al?,'p~W~~7deQts7Ji~Ds, :,contr~tts/·:· ,,.~:-::.~~:::.":' ... :.'.
. . ;~,::-~ ":'.::'..--.: : -. . ·:>"~.·>·~:~Y;·:·~:~~~f:,~~;,::~.:·,·~~>~:':?;·;:-·.:'·'J:~"?~:'::?h~~~:~'··

agreemt:Jnts, prorhises, liability, Cla.ims,~ffirmat!Ve d.efens.es, offs¢~, c!ef.:l~n.as,
. . - ' . . ~ . .-. ". '. -

:'
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rI Agreement shall inure to the benefit of. and be binding upon, the respective

I ".<. successors, affili3tes and assigns of the Parties.- ) ... ,~.... - --- _._ .._....._.. - ..-.._..- _._- .. -- ..
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tr;:;!"'.sfeITed 10 any person "ny claim. or portion d any ciaim which is iele~sed or

discharged by this Confidential Billing S~~ement Agreeme~t.

....
6 '. Tne Parties expressly agree that they will keep the substance' of" the

nenoliations and or conditions or the settlement and the terms or substance of this_. : . .

Confidential Billing Settlement Agreement strictly confidential. The parties further agree

that they will no! comin~nicate (orally or in writing) or in any way disclose' th~ substance

of negotiations and/or conditions of the: se~ernent and the terms or. sub~tance oJ'th,is

agreement to any person, judiclal or administrative agency or body, business. entity.or

as:-...ociation or anyone" else for any reason whatsoever, without the prior express writte~
.

consent of the other party unless compelled lodo so by law. It is expressly agreed that
.-

thi:; confidentiality provision is an essential element of this Confidential Billing.-
Settlement Agre:!ment. The parties agree that this Confidential Billin.g, Settlement

Agree':Be~t and.I!~g'o~i.atioons,.~D~~~l_ ,:r,~{~~~~.:r~J~~e9....~~_,?!h~~~:~~9.,fr!.~~~f:?l.~b~illb~~,;i:<::-0
'S~bje~~:~ th~ '~-~1~'\~~16i:~:~~1~&~~g:~~~~j~~~;'fi1~~~if~~~~~'I5}=::: t}}~{~~~::_~··

. - '-,' ~>". ;-:,"- -',' "~~\-":2.?;I1;:;~-:.~~:·'-, :~-:'~'",7"~t~"7 ":~~"-::-";~~,~:' .' "0-:"'" ---"
7 " In the event either PartY-h~is a legal obliga'tion which reqUires disclosur-e"- . . .' . . _ .

. '-

of the terms and conditions of this' Confidential Billing Settlement Agreement, the Party

havili~fthe' obligation shall i!TImediately notify the other Party in writing of the nature,
.0

scope and source of such obligation' so as to enaqle the other P-<irty. at its opti~n, to

take such action as may be legally pennissible so as to protect the confidentiality

provided for in th~s agreement.

, 8 ° Thb Confidential Billing Settlement Agreement constitutes the entire
\

I

~ ('.' agreement betw~n the Parties and can only be changed in a Writing or wiitings
., f --- ..- -" .,. -- - ,-. - -. '" .,". ._" - -- _. _. - , ,. " . - ..

-.~ I ' executed by both of Ihe Parties. Each of the Parties forever waives all right to asse'1
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th:'lt this Confldentbl Billing Settlement Agreement was a result of a mistake in law C~ in

f::let.
.

9 ~ This Confidential Billing Settlement Agreement shall be interpret~d and

construed in accordance with lhe laws of the State of Colorado, and shaH not be

interpreted in favor of against any Partyto this agreement··

10 . Tho ParUes have' entered into this Co'nfidential Billing Settlement

Agreement after conferring with legal counsel.

11. If any provision of this Confidential SilTIng Settlement Agreement sho~ld

be declared to b~ unenforceable by any administrative agency or court of law, the
" .

remainder of the Confidential Billing Settlement Agreement shalt remain In ful(forc8 ~nd

E'ffect. and shall be binding upon the Parties hereto as if the invaiidated provision ~re
.. -..

not part of this Confid~ntia! Billing SeWern~nt Agre~l!1enl
•. ~ . . ~. '-.., ,- ", .. .. -

. . - ", .". ."';, ~::.~ .."_. ....:.,>~~.:~~;.• :"-.. ~. '-, ~ ~. :.~~:- ... ~ ," ," ".', :':.~~.,-. -." :. ~ .:";' .. ,,_. :..•.•.:;;,-... ~':''':''':''. ;.:-,~~ '~"" ..~, -,
12., ... My .. claim, con~cjye~i.9t.9ispUtj~~:pe~~Q]he_p.a1ties··in~conneCtioifWlth·~~:i:;.~.,;~

[his c~n!.~t~~\~.W~~~f~~~~~_~,;
coniiden1ial arbitration conduded by asinglearbitratorengacec:in t,e' praCtice(oflaw;:-:.:'~,:: . .. .. ..... - ..•::~. . .' -,. ,; . .-:;'";':~~<: ..

. under the then current rules of the American Bar Association. 'The Federal Arbitra~~n

Ad, 9U.S.C. §§ 1-16, not state law, shalJ govem the arbitrabifrty of all dispute~. The
. . .

arbitrator shall only have the authority to determine breach of this .ggreement, "but shall

not have the authority to award punitive damages.. The arbItrator's decision shall be

final and binding and may be entered in any court having jurisdiction thereof. Each

.- .
pmty shall hear its own costs and attorneys' fees and shall share equally in the fees

:'ind expenses of the arbitrator.

13 . Th~ Parties acknowledge and agree that they have a legitimate billing,

7
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dispute about tho issues described in this Contider.tial Siiling Settlement Agn:ement

and that the resolution reached in this agreement represents a compromise of the

. --
Partics' positions. Therefore •. the Parties agree that resotution of the issues conta'ined

in this agr.eement cannot be used against the other Party, ,

14. This Confidential Billing Settlement A9re~'merit may be exeCuted in

counterparts and by facsim1le.

IN .WITNESS TH~~~OF. the Parties havecaused.thf~~rlfi.9.~nti21 Billing

Settlement Agreement to be executed as of this d~y. 4 ~fl! of April 2000.

:
By: _" -~.• _

Title: ---------

U S WEST Communications. Inc.

. ." .. - :'. _ .

Mc:LeodUSA, Inc.

By: ~-t:Jt(!~,-,.-/17. ~
Title: _~IZ..::.~.=.~_/~~...;...:..' _

Date: . '7/?..~/":2-~_':J·O

~~I
~ i

(

~~-------"--

, .,

I
I
1
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, :

.,-=> di;pu\a about the issues described in this Confidsntial Billing Settlement AgruernCr,t

and that the resolution reached In 1hls agraem"ent T'9~nts a e:OmproTTusa of :th~
. .

t>'4rliOS' 13osrocr'\s. Therefore, ihe Parties Bgr8B that·18&OlUiion of the iasues oorrlained

In this agreement CVlnet be .~ed agairi~.~ ~8r~. .

counterparts and bYfai:simne.·
. .

IN wrr~E:SS "'-niERebF,' tha~ ··have caUse:Jthis ::~dentiai
. . . .

. -' '.' .....~ '.: ..

Settlement ,A.~.trrel'itto b8~d a. at th~dsy. 'Z$ - at Apli 2~OO.

t
14 .

. ' -.. . .

This Confi~~ntiaJ ailing sate..iTR1nt. ~rament may be exet;\Jted In
'.

B:'Cl71}l.l)~
TItle: Ptziii.,~. .
D~te: _-?4/1l~r~~~

.".- _: ," ·~~·~:/:~~~~~£~~~~c~~ :~:~~~..~.
. -..
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